IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LARRY MCNEAL : ClVIL ACTI ON
V. :

MARI TANK PHI LADELPHI A, | NC
AND/ OR TANKCLEANI NG | NC.

and
MARI TRANS HCOLDI NGS, | NC.
and :
MARI TRANS GP | NC. : NO. 97-0890
VEMORANDUM AND ORDER
HUTTON, J. June 30, 1998

Presently before the Court are the Defendants’ Mdtion for
Parti al Summary  Judgnent as to Plaintiff’'s federal age
discrimnation and state | aw cl ains (Docket No. 49), Suppl enental
Motion for Summary Judgnent (Docket No. 52), and Alternative Mdtion
for Partial Sunmary Judgnent Wth Regard to Danmages (Docket No.
16), Plaintiff’s various Responses (Docket Nos. 44, 55, and 56),
and Defendants’ Reply thereto (Docket No. 57). For the reasons
that foll ow, Defendants’ Mtions are granted in part and denied in

part.

| . BACKGROUND

In this action, Plaintiff Larry MNeal sues Defendants
Mari t ank Phil adel phia, Inc. and/or Tankcl eaning, Inc., Mritrans

Hol di ngs, Inc., and Maritrans GP, Inc. (collectively “Maritank”)"?

! According to prior court filings, the second entity is a
parent of the first, and the third no | onger exists. Because the
present notions do not address the basis, if any, for their



for alleged violations of the Anericans with Disabilities Act, 42
US C § 12101 et seq. (“ADA) (Count 1), the corresponding
provi sions of the Pennsylvania Human Rel ati ons Act, 43 Pa. Cons.
Stat. Ann. 8 951 et seq. (“PHRA’) (Count 11), and the Age
Di scrimnation in Enploynent Act, 29 U.S.C. 8§ 621 et seq. (“ADEA’)
(Count 111).°72

McNeal was born on Septenber 3, 1943, and was just under fifty
years of age in the spring of 1993, when the follow ng events took
pl ace. On February 14, 1993, Maritank ran an adverti senent for an

“Operator” position at its petroleumstorage facility inthe “Help

Want ed” section of a newspaper called the Del aware County Sunday
Tines. MNeal sawthe ad and responded by sending in a resune, and
at sone point in late February or early March, sonmeone at Maritank
contacted MNeal and invited him to appear for a witten
exam nati on.

On March 10, 1993, McNeal and seven ot her nal e applicants net
at Maritank to take a nultipl e-choice exam nation required for the
OQperator position. The exam tested the applicants’ skills in
arithmetic, nmechanical aptitude and reading conprehension.
Al t hough he did not inquire about their ages, MNeal believed the

ot her nen appeared “considerably younger” than hinself. At the

asserted liability, the Court will reserve this question for a
later tine.

2 McNeal also asserted, but later retracted, a claimof
common | aw negligence (Count 1V). MNeal concedes that Maritank
is entitled to summary judgnent on this count. Accordingly,
sumrary judgnment is granted.
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exam MNeal and another applicant, Joseph Borsello, briefly
di scussed the problem of age discrimnation. Borsello, who was
forty-four at the tinme, nentioned to MNeal that he had been
experiencing age discrimnation with other conpanies.

Initially, McNeal failed the Operator exam O the eight nmen
who had taken the exam only Borsell o passed. Borsell o advanced to
the next stage of Maritank’s hiring process, and was hired as an
Qperator on April 9, 1993. A few weeks later, however, Maritank
lowered its testing standards. Because MNeal satisfied the
revi sed standards, Maritank called himon April 16 and invited him
in for an interview O the remaining seven applicants, only
McNeal received an interview

Inlate April, McNeal cane into Maritank and interviewed with
Edward Wezni ewski, an Operator/Foreman and nechanic. At the
interview, Wezni ewski asked McNeal to conpl ete several forns. One
of these forns, entitled “Notice to Applicant,” recites that “any
applicant offered enploynment with Maritank Phil adel phia Inc. is
required to undergo and pass a preenploynent physi cal
[ exam nation].” MNeal took these forns hone, conpleted them and
returned them to Maritank right away. Several days after the
interview, Mritank’'s Mnager of Admnistration, Connie M
Bl i nebury, call ed McNeal at hone and advi sed hi mthat the i nterview
had gone very well. Bl i nebury then asked McNeal to go to Penn
D agnostic Center, Inc. for the required physical exam

In 1992, well before the operative events in this litigation

took place, Mritank hired an outside consultant, Dannmar
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Associates, to evaluate its QOperator position and draft a Job
Description and ADA Anal ysis. The description and anal ysis,
t oget her si xteen-pages | ong, exanm ne the daily requirenments of the
position in excruciating detail, and conclude that “[t]he Pl ant
Qperator position would be federally classified as very heavy
wor k. ” A checklist summary the ADA Analysis states that, on
average, a Plant Operator must lift and carry up to fifty pounds
approximtely three to five hours a day, and between fifty and one
hundred pounds approxi mately one to three hours a day.

I n addi tion to comm ssioni ng the Danmar ADA anal ysi s, Maritank
retai ned t he physi ci ans of Penn Di aghosti c t o conduct preenpl oynent
physi cal exam nations. Maritank carefully explai ned the nature of
the Operator position to the physicians, and even brought themto
Maritank’s facility to observe and evaluate the nature of the
position for which the doctors would be screening prospective
enpl oyees. Finally, Maritank provided the physicians with copies
of Danmar’s description and analysis of the Operator position.
Therefore, the Penn D agnosti c physicians were well acquainted wth
the nature and requirenents of Maritank’s Operator position.

On May 3, 1993, MNeal went to Penn Diagnostic for an
exam nation with consulting physician Dr. Jack Stein. In the
course of the exam Penn Diagnostic took x-rays of MNeal’ s back
and spi ne. Dr. Stein reviewed these x-rays and asked MNeal
whet her he had ever experienced any | ower back problens. MNea
stated that two years earlier he had injured his back lifting a

safe, but that he had no history of job-related injuries. After
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reviewing the x-rays, discussing MNeal’'s nedical history, and
consulting the other physicians in his group, however, Dr. Stein
concluded that MNeal had a back defect--congenital L4-5
spondyl ol ysi s wi thout |isthesis--and should not performa job that
i nvol ved heavy-duty lifting. Under the procedures established by
Mari tank and Penn Diagnostic, Dr. Stein then notified Blinebury
that MNeal was “unfit” for the Operator position wthout
comruni cating the specifics of MNeal’'s nedical condition.
Thereafter, on My 10, 1993, Blinebury contacted MNeal and
i nformed hi mthat he had not passed the physical exam nation, and
that Maritank could not take himon for the Operator position.
McNeal protested Dr. Stein’'s finding and Maritank’ s deci si on.
On May 11, McNeal called Dr. Stein and demanded to know why he had
fail ed the physical exam nation. MNeal clains Dr. Stein told him
that he had not failed the exam but that he had nerely nentioned
McNeal ' s spondyl ol ysis condition to Maritank. MNeal then called
Bl inebury and told her that Dr. Stein had said that he passed the
physi cal, and nentioned the ADA in the conversation. On May 12,
Dr. Stein called McNeal wanting to know why McNeal told Blinebury
he had passed the physical. McNeal then called Blinebury and
expl ai ned that he had perforned heavy lifting of oil druns for
twenty-three years for a fornmer enployer, and had never been
injured or mssed work due to heavy lifting-rel ated back probl ens.
He told them that his personal physician could confirm his
statenents about heavy lifting, and corroborate that he had never

suffered a job-related back injury. On May 14, however, MNeal
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received a letter fromBlinebury advising hi mthat he did “not neet
the requirenents for the job as Operator at Maritank Phil adel phia
Inc.” At sonme point thereafter, McNeal received a separate letter
fromDr. Stein explaining his diagnosis and reconmendati on.

Believing he was fully qualified to perform the Operator
position with or without reasonabl e accommodati on, and t hat hi s age
may have played sone role in Maritank’s decision, MNeal brought
his grievance to the Equal Enploynent Qpportunity Conm ssion
(“EECC) . He filled out an affidavit charging Maritank wth
di scrimnation on May 20, 1993. MNeal then filed simlar charges
with the Pennsylvania Human Relations Conm ssion (“PHRC’) on
Cct ober 29, 1993, which were dual-filed with the EEOC. On Apri
26, 1995, MNeal received notice from the PHRC that it had
di sm ssed his case without a finding of discrimnation, and that he
could proceed with a private action under the PHRA. Finally, On
Novenber 8, 1996, McNeal received his federal right-to-sue letter
fromthe EECC

McNeal filed his Conplaint on February 5, 1997. Counts | and
I1--the ADA and PHRA counts, respectively--charge Maritank wth
discrimnation on the basis of a perceived disability--nanely its
perception of hi mas a person who m ght be especially prone to back
injuries. Count Ill recites that McNeal is over forty years of
age, and charges Maritank with age discrimnation, in violation of
t he ADEA.

After aparticularly tortured history of pre-trial discovery,

Maritank filed the present raft of notions for partial sunmary
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judgnent. In them Maritank seeks sunmary judgnent on the nerits

of all counts, based on McNeal's failure to state a prima facie

case of discrimnation, or alternatively to offer any proof that
Maritank’s non-di scrimnatory explanation is pretextual. Maritank
al so seeks summary judgnent on the ground that McNeal is entitled
to no relief, due to his failure to mtigate damages. The Court

reviews these argunents in the order they were presented.

1. DI SCUSS| ON

A. Sunmmary Judgnent St andard

Under Rule 56(c) of the Federal Rules of Civil Procedure,
sumrary judgnent is proper “if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, showthat there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Fed. R Cv. P. 56(c). In considering a
nmotion, the court nust draw all inferences in the light nost

favorable to the nonnovant. See Big Apple BMN Inc. v. BMVNof N

Am ., Inc., 974 F.2d 1358, 1363 (3d GCir. 1992), cert. denied, 507

US 912 (1993). Under the Rule 56 franmework, the noving party
bears the initial burden of proving that there exists no triable

i ssue of material fact. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Where it has done so, the burden shifts, and the
nonnovant nmust present affirmative proof that triable issues
remain, or else face summary judgnent. See Fed. R Civ. P. 56(e).

The non-novant cannot survive summary judgnment nerely by insisting
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on its interpretation of the facts, or by relying on
unsubstanti ated al | egati ons, general denials, or vague st at enents.

See Celotex, 477 U. S. at 323; Trap Rock Indus., Inc. v. Local 825,

982 F.2d 884, 890 (3d GCir. 1992). The Court nmay not grant summary
j udgnent, however, unless under the governing |aw no reasonable

trier of fact could find in the nonnovant’s favor. See Anderson V.

Li berty Lobby, Inc., 477 U.S. 242, 250 (1986).

B. The Age Discrimnation daim

The ADEA provides that it shall be unlawful for an enpl oyer
“to fail or refuse to hire or to discharge any individual or
ot herwi se discrimnate against any individual with respect to his
conpensation, ternms, conditions, or privileges of enploynent,
because of such individual’ s age.” 29 U S.C 8 623(a)(1). See
Fal kenstein v. Neshanm ny School Dist., No. Cv.A 96-5807, 1997 SL

416271, *4 (E.D.Pa. July 14, 1997). These protections extend only
to individuals between forty and seventy years of age. See 29

US. C §8631l(a); O Connor v. Consolidated Coin Caterers Corp., 517

U S. 308, 312 (1996). Because the ADEA s prohi bition agai nst age
di scrimnation so cl osely resenbl es the correspondi ng prohi bitions
of Title VIl of the Givil R ghts Act of 1964, 42 U S.C. § 2000e et
seq. (1994), courts have adopted the preexisting law of Title VII
to guide the analysis of ADEA clains. See Barber v. CSX Distrib.

Serv., 68 F.3d 694, 698 (3d Cir. 1995). Thus, the analysis foll ows
t he evidentiary procedure first established by the Suprene Court in

McDonnel | Douglas Corp. v. Green, 411 U S. 792 (1973), refined in
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Texas Dep’'t of Community Affairs v. Burdine, 450 U S. 248 (1981),




and recently clarified in St. Mary’'s Honor Center v. Hicks, 509,

U S 502 (1993). See Barber, 68 F.3d at 698.

To make out a case of “pretext” age discrimnation under the

McDonnel | Douglas framework, as MNeal attenpts here, an ADEA

plaintiff nust first establish a prima facie case. Inthe failure

to hire context, the plaintiff nust show

(1) that he belongs to the protected class;
(2) that he applied for and was qualified for
t he j ob;

(3) that despite his qualifications he was
rejected; and

(4) that the enployer ultimately filled the
position with sonmeone sufficiently younger to
permt an inference of age discrimnation or
continued to seek applicants fromanong those
having plaintiff’s qualifications

See id. (quoting Fowe v. C & C Cola, 868 F.2d 59, 61 (3d Cir.
1989)).

Once the ADEA plaintiff has established a prinma facie case,

the | aw creates a presunption of unlawful discrimnation, and the
evidentiary burden shifts to the defendant to articulate a
legitimate non-discrimnatory explanation for the enployer’s
adverse hiring decision. See id. |If the defendant can introduce
evidence that, if taken as true, would permt the conclusion that
there was a nondi scrimnatory reason for the adverse action, the
presunption of discrimnation “having fulfilledits role of forcing
t he defendant to cone forward with sone response, sinply drops out
of the picture.” H.cks, 509 US. at 509-10. “The defendant’s
‘production’ (whatever its persuasive effect) havi ng been nade, the

trier of fact proceeds to decide the ultimte question: whether
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pl ai ntiff has proved that t he defendant intentionally discrim nated
agai nst hi mbecause of his [age].” [d. (quoting Burdine, 450 U.S.
at 253) (quotations omtted). At the sunmary judgnent stage, this
means that the plaintiff nust cone forward with evidence that
permts a reasonable inference of actual discrimnation, or else

face sunmary judgnent. See Restivo v. SKF USA, Inc., 856 F. Supp.

236, 240 (E.D.Pa. 1994).

1. Prima Faci e Case

Turning first to MNeal’'s prim facie ~case of age

di scrim nation, Maritank concedes that the first two el enents are
satisfied, and assumes arquendo that the third is satisfied as
well. Maritank argues, however, that MNeal cannot satisfy the

fourth elenent of the prima facie case because Maritank hired

Joseph Borsell o, who was forty-four at the tine, contenporaneously
withits rejection of McNeal. |t argues that because Borsell o was
“insignificantly younger” than McNeal , and because, of the ori gi nal
applicants for the Operator position, only McNeal and Borsell o--
both over forty--got past the interview ng stage, there can be no
presunption of unlawful discrimnation.

Al though the cases provide sonme support for Maritank’s

position, see O Connor, 517 U. S. at 312-13 (ruling that the fourth

el ement “can not be drawn fromthe replacenent of one worker with

anot her worker insignificantly younger”); Falkenstein, 1997 W

416271, *4 (finding fourth elenent of prina facie case unproven

where age differential was four years and defendant filled at | east
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one of seven positions with a person over 40), the Court finds that
McNeal has satisfied the m niml burden of establishing his prinma
facie case. In Barber, the Third Crcuit endorsed the N nth

Crcuit’s finding in Douglas v. Anderson, 656 F.2d 528 (9th Cr.

1981), that an age difference of five years between the plaintiff
and replacenent enployee is sufficient to satisfy the fourth

el enent . See Barber, 68 F.3d at 699. In this case, as M:Neal

points out, Maritank actually hired Borsello a nonth before
rejecting McNeal for enploynent.® Maritank’s next Operator hire
was Frank Kirkman, age forty-one when hired in June 1993, and
therefore eight years younger than McNeal. But even if the Court
found that it was appropriate to conpare McNeal with Borsello for
this purpose, it would find that their five year difference in age
was sufficient to neet the mnimal requirenments of establishing a

prima facie case. See id. Accordingly, the Court finds that

McNeal has net the purely formal requirenents of the prinma facie

case, and triggered Maritank’s evidentiary burden to produce a

| egitimate nondi scrim natory explanation for its hiring decision.

®Since its articulation in MDonnell Douglas, the |anguage
of the fourth elenent has been quite clear in |ooking forward,
rat her than backward, towards the defendant’s hiring conduct
after rejecting the plaintiff. Wile the Court agrees that
Maritank’s decision to hire Borsello and a nunber of other
enpl oyees within the protected class is highly relevant, it finds
that these facts are nore relevant to the pretext stage of the
ADEA anal ysi s.
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2. Nondi scrimnatory Expl anation

Maritank next contends that even if MNeal can establish a

prima facie case of age discrimnation, Maritank refused to hire

McNeal for the legitimte reason that he was unfit for the Qperator
position and there exi sts no evi dence by whi ch McNeal can establish
pretext. The Court agrees. After a full consideration of the
facts, there is no reasonable inference that Maritank refused to
hire McNeal because of his age.

First, Maritank states that it refused to hire McNeal solely
on Dr. Stein’'s recomendation. Maritank selected McNeal to take
the Operator exam conme in for an interview, and advance to the
stage of a preenploynent nedical exam wthout any apparent
difficulty wth his age. MNeal did not--and does not--chall enge
Dr. Stein’s nedical findings, but only argued that Maritank shoul d
have considered additional information in nmaking its decision.
Finally, in her deposition, Connie Blinebury testified that had he
not been found nedically unfit for the job, Maritank woul d have
ext ended McNeal the Operator position. The Court finds this to be
cl ear evidence that it was McNeal ' s back, rather than his age, that
caused himto | ose the job.

In addition, Maritank offers that its contenporaneous hiring
of Joseph Borsello, and the fact that of the original group of
applicants only McNeal and Borsell o advanced to the interview and
preenpl oynment physical exam stages, vitiates any inference of age
discrimnation. Further, in an affidavit, Maritank’s Director of

Human Resources states that at the tinme of Maritank’ s deci si on not
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to hire McNeal, three of its seven Operators were over the age of
forty, and at the tine of the affidavit five of its nine Qperators
were over forty. The Court agrees with Mritank that the
ci rcunstances of McNeal’'s rejection and the objective evidence of
Maritank’s hiring practices virtually elimnate any concern of age
di scrim nati on.

McNeal , however, argues that Maritank’s explanation of its
hiring decision is a pretext for intentional discrimnation. In
support of this, MNeal relies upon his own conjecture that the
ot her applicants for the Operator position were younger than him
Even if this was true, the Court cannot see how this fact would
create an inference of discrimnation, because MNeal does not
all ege that Maritank performed any selection in arriving at the
ori gi nal applicants. Rather, it appears these applicants were
si nply those who responded to the ori gi nal newspaper adverti senent.
| f indeed these applicants were younger than McNeal, it is not at
all surprising that young peopl e woul d express a stronger interest
in an occupation that involves a great deal of heavy lifting. But
even if Mritank did engage in some selection to arrive at the
ori gi nal applicant pool, the only two applicants it selected from
t hat pool were over forty-four years of age. This hardly suggests
an intent to discrimnate. |Indeed, Borsello, who told MNeal of
his perception of age discrimnation at other conpanies did not
experience these problens at Maritank, which finally hired him

McNeal also offers alist of facts that he contends support an

i nference of intentional discrimnation. First is the fact that
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Al ex Karras, who conducted Danmar’s 1992 ADA Anal ysi s, testifiedin
hi s deposition that the condition of Spondylolysis would tend to
worsen with age. Evenif this outside consultant’s statenents were
in some way pertinent to Maritank’s decision, they acknow edge a
si npl e nedi cal fact, and create no i nference of age discrimnation
what soever. The sane is true of Dr. Stein’ s deposition testinony
t hat McNeal ' s advanci ng age made hi mnore prone to back injuries.
It is sinply absurd to deem such a statenment as evidence of
di scrim nati on.

Next, MNeal offers the supposed contradictions in the
testinony of Blinebury and Dr. Stein as to whet her McNeal passed or
failed his physical. The Court finds these “contradictions” to be
i nconsequential conmuni cation errors that may have originated with
McNeal hinself, to which MNeal now attributes unwarranted
signi ficance.

Finally, McNeal offers that the next six Operator hires after
McNeal " s rejection ranged in age fromtwenty-two to forty-one, with
only one, Frank Kirkman, actually over the age of forty. Wile

this my be so, the Court in Falkenstein found that a schoo

district that filled one of seven new positions wth an appli cant
over forty years of age rebutted a plaintiff’'s attenpt to establish

a prinma facie case of discrimnation. See Fal kenstein, 1997 W

416271, *5. In any case, MNeal ' s argunent i s neani ngl ess w thout
i nformati on about the age conposition and qualifications of the
applicant pool that resulted in the subsequent hires. Mst of all,

McNeal ' s argunent ignores the |l arger--and undi sput ed--picture that
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at all times since 1993, when the operative events of this
litigation took place, nore than 40% of Maritank’s Qperators have
been over the age of forty.

In view of these facts, the Court finds that MNeal has
produced no reasonabl e basis on which a jury m ght concl ude that he
was the victim of intentional age discrimnation. Accordingly,
Maritank’s notion for summary judgnment as to Count 111 of McNeal’s

Conplaint is granted.*

C. The PHRA d ai m

McNeal " s renmmi ni ng cl ai ms charge Maritank with di scrimnating
against himon the basis of a perceived disability. As Maritank
first attacks MNeal’s PHRA claim the Court wll begin its
analysis with this state |aw cl aim

The PHRA nmakes it an unlawful discrimnatory practice “[f]or
any enpl oyer because of race, color, religious creed, ancestry,
age, sex, national originor non-job rel ated handi cap or disability
to refuse to hire or enploy, or to bar or to discharge from
enpl oynent such individual...if theindividual is the best able and
nost conpetent to performthe services required.” 43 Pa. Cons.
Stat. Ann. 8§ 955(a) (West 1991 & Supp. 1997). The PHRAmrrors the
federal discrimnation statutes in text and structure, and the

courts have appliedto it the McDonnel |l Dougl as anal ysi s applicabl e

“*Plaintiff's PHRA claimin Count ||l appears to be for
disability rather than age discrimnation. To the extent that
its states a claimfor age discrimnation, however, the Court
grants summary judgnent on the sanme grounds as on MNeal ' s ADEA
claim
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to anal ogous federal clainms. See Matczak v. Frankford Candy and

Chocolate Co., 136 F.3d 933, 935 n.1 (3d Cr. 1997; Sicoli V.

Nabi sco Biscuit Co., No.CGv.A 96-6053, 1998 W 297639, *11

(E.D.Pa. June 8, 1998) (Hutton, J.).

To state a prinma faci e case of disability discrimnation under

the PHRA, a plaintiff nust show

(1) That he was a nmenber of a protected
mnority;

(2) That he applied for a job for which he was
ot herwi se qualified;

(3) That his application was rejected because
of his handi cap; and

(4) That the enployer continued to seek
qgqual i fied applicants.

See Action Indus., Inc. v. Pennsyl vani a Huiman Rel ati ons Conmi ssi on,

518 A 2d 610, 611 (Pa. Cmmth. 1986). As with the federal
discrimnation statutes, once a plaintiff has nade out a prina
facie case, the burden shifts to the defendant to state a

| egitimate nondiscrimnatory explanation. Action Industries,

however, established a special safe-harbor for enployers charged
with disability discrimnation who reasonably relied upon the
opi nion of a medical expert in deciding not to hire a certain job
applicant. See id. at 612-13. Maritank now asserts this defense
to McNeal’s PHRA claim arguing that it reasonably relied upon Dr.
Stein’s nedical opinion that McNeal was unfit for the Operator
position. Under the al nost identical facts of this case, the Court

agr ees.

In Action Industries, plaintiff Tinothy Vogt applied for a

position as a tenporary warehouse worker with defendant Action
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| ndustries. The position involved heavy manual | abor, including
the regular lifting of |oads of up to sixty-five pounds. See id.
at 611. Vogt succeeded in his job interviewand Acti on gave hima
condi tional offer of enpl oynent, pending the results of a physi cal
exam nation to which he had agreed in his original application.
Unfortunately for Vogt, the exam nation reveal ed that he suffered
from rotary lateral scoliosis of the spine, and the doctor
concl uded t hat Vogt shoul d not do heavy lifting of the kind the job
required. The doctor infornmed Action of his nedical opinion that
Vogt was unfit for the position and, agreeing, Action declined to
offer the job to Vogt. See id.

Upset with the result, Vogt filed a conplaint with the PHRC,
claimng that Action’s conduct amounted to disability
discrimnation. Vogt based his position on the testinony of two
doctors that although Vogt did have the condition diagnosed, it
woul d not preclude himfromfully performng his job wthout any
increased risk of injury. See i1d. at 612. The PHRC heari ng
exam ner agreed and awarded Vogt damages.

Upon appeal, the Commonweal th Court stated that the precise
I ssue was:

whet her an enpl oyer who has refused to hire an
i ndi vi dual based upon t he enpl oyer’ s
perception of a job-related handicap has a
| egal def ense under comm ssion Regul ation 44. 4
to a charge of discrimnation, where the
enpl oyer’ s perception and determ nati on not to

hire stemmed from its reliance upon the
opi nion of a medical expert.
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|d. Focussing onthe PHRA s ultimate requirenent that a plaintiff

prove intentional discrimnation, the court answered its question

in the affirmati ve:

Central to establishing discrimnatory intent
is the mnd-set of the enployer at the tinme of
its all eged di scrimnatory conduct. Thus, the
fact that, subsequent to the applicant’s
rejection certain facts of which the enpl oyer
was previously unaware conme to |ight, cannot
operate to create retroactively an intent to
di scrim nate. We therefore believe that in
cases of disparate treatnent based upon
handi cap or disability, an enpl oyer can have a
good-faith def ense which negates its intent to
discrimnate where it reasonably relies upon
the opinion of a nedical expert inrefusingto
hire an applicant.

Id. (enphasis added). Applying the new standard, the court found
that Action’s reliance upon the doctor’s opinion was reasonabl e and
reversed the PHRC s award of danages.

The present case is al nost identical. Mritank sent McNeal to
be exam ned by Dr. Stein. Dr. Stein found that MNeal suffered
froma nedical condition that, given the strenuous nature of the
j ob, made McNeal unfit for the Qperator position. Although MNeal
told Maritank that his own private physician could corroborate his
story that he had never suffered work-related back injuries,
Maritank was neverthel ess reasonable in relying on Dr. Stein's
di agnosis that MNeal faced an increased risk of injury in the

future. Accordingly, Maritank’s Action Industries defense is
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conplete, and the Court grants Maritank summary judgnment as to

Count Il of MNeal’'s Conplaint as well.”?

D. The ADA d aim

Maritank finally noves for sunmmary judgnent as to McNeal ' s ADA
claim For reasons unclear to the Court, Maritank does not argue
t hat McNeal was unqualified to performthe essential functions of
the QOperator position. | nstead, Maritank argues that MNeal
judicially admtted that he was unqualified for the position when
he attenpted to rebut Maritank’s notion for summary judgnment as to
damages. Finally, Mritank argues it is entitled to summary
j udgnent because McNeal failed to mtigate his damages by finding
ot her wor k. Bot h of these argunents, however, rely on factual
conpari sons between Maritank’s Operator position and other
positions that McNeal m ght have taken. The Court is unwillingto
nmake these determnations at the summary judgnment stage.
Accordingly, the Court denies Maritank summary judgment on either
of these grounds, and for the tine being MNeal’s ADA claim

sur vi ves.

> McNeal does not contest that Action Industries is
controlling law in Pennsyl vania. Instead, MNeal advances the
sel f-defeating argunent that the ADA “preenpts” the PHRA. |f
this was so, which it is not, then McNeal would have no claim
under the PHRA to begin with. MNeal, however, appears to claim
that the ADA “preenpts” the Action Industries defense al one, for
reasons that are unclear. This contention is entirely lacking in
f oundati on.
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[11. CONCLUSI ON

For the foregoing reasons, the Court grants Maritank summary
judgnent as to Counts Il and Il of McNeal's Conplaint, and denies
summary judgnent on Count |, MNeal’s ADA claim

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
LARRY MCNEAL : ClVIL ACTI ON
V. :

MARI TANK PHI LADELPHI A, | NC.
AND/ OR TANKCLEANI NG | NC.

and
MARI TRANS HOLDI NGS, | NC.
and :
MARI TRANS GP | NC. : NO. 97-0890

ORDER

AND NOW this 30th day of June, 1998, upon consideration
of the Defendants’ Modtions for Summary Judgnent and Plaintiff’s
responses thereto, |IT IS HEREBY ORDERED t hat:

(1) Sunmmary judgnent is GRANTED as to Counts Il, IIl, and IV
of Plaintiff’s Conplaint; and

(2) Sunmmary Judgnent is DENIED as to Count | of Plaintiff’s

Conpl ai nt .

BY THE COURT:

HERBERT J. HUTTON, J.



